STATE OF MICHIGAN
MACOMB COUNTY CIRCUIT COURT
STATE TREASURER,

- Plaintiff,

v ' CaseNo:2005-4953-CZ .
* JOSEPH BERTIN, #443324

and MORGAN STANLEY
'DEAN WITTER, :

- Defendant.

/

OPINION AND ORDER

ThlS matter is before the Court on a Complarnt and Order to Show Cause why

defendant S assets should not be appropriated. and apphed to relmburse the State of Mrchlgan for

the cost of conﬁnement ina state‘ correctlonal facﬂlty pursuant to the State Correctlonal Facility
‘Relmbursenrent Act (“SCFRA”) MCL 800 401 et seq. A telephonlc hearlng was. held and both
partres submltted brrefs followmg that hearlng R _ “, i : o B ‘.' ’ i
: Defendant was. sentenced on Apr11 7 2005 by Hon R1chard L. Carettr 2002 2546- FH
| and 2002 2547 FH and is currently a state prrsoner housed at the Pugsley Correctronal Fac111ty,

. Klngsley, MI Plalntlff has submltted documentatlon whlch 1ndlcates it anticipates spendmgv | .
$79 520.00 for defendant s 1ncarcerat10n through March 9 2009 Pla1nt1ff filed this complalnt .

on Deceniber 9 2005 pursuant to MCL 800 401 et seq Pla1nt1ff upon 1nvest1gat10n beheves |

- Vdefendant has assets 1n an 1nd1v1dual retlrement account (“IRA”) other accounts wrth Morgan

Stanley_Dean Wrtter, and h1s pr1son account P1a1nt1ff requests an Order to be entered
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_ outwe1gh a statute

V app‘rop‘r“ki'ating and applying deffendant’s:as"‘set_sv toward reimbursing the State of Michigan for the

cost of defendant’s care.
“Defendant -argues. that plaintiff ﬁled"thi'st ‘complaint without a full investigation and
determination of va‘sp'ec'iﬁc sumto 'recover, avvhiCh is a violation of his due process rights.

Defendantclaims :plaintiff_ failed to~plead neCessary: and sufficient facts, including the specific

‘ amounttauth'orized to colleCt’ thereforethe C"ourt..'la’ck‘s jurisdiction In addition, defendant

contends the Employment Ret1rement Income Securlty Act (“ERISA”) prohibits alienation and
ass1gnment of plan beneﬁts Defendant asserts h1s IRA is covered by ERISA because the funds
consist of an employee pen51on plan and 401(k) plan The U S. District Court defendant urges,

has exclusive Jurlsdlctlon,over ERISA matters;‘as a resul_t, the Court does not have jurisdiction.

i

,’F.inally,: defendant argues_ f:his prison. account fever exceeded $1,500.00, therefore, no funds can

be removedpur‘,suan't to a department of correctionspolicy ‘di_r;ective.1

" :Plaintiff resi’-pondsthat SCFRA "does"not rec1uire a full‘:investigation or specific amount for

th1s Court to have _]urlsd1ct10n but only good cause to belleve defendant has assets to reimburse

the State of M1ch1gan Plamtlff argues an IRA is not covered by ERISA since it is a self-settled

account not sponsored by an employer Further plalntrff contends money can be removed from

..‘defendant $ prlsoner account because a department of correctlons policy directive can not

The Court Wlll begm 1ts rev1ew w1th defendant s arguments under SCFRA. MCL

- 800 403 perrmts the attomey general to 1nvest1gate and seek reimbursement if there is “good

‘cause‘to beheve that a anoner has su{fﬁcren_t assetsto_ rec‘over not less than 10% of the estimated

cost of care of the 'prisoner "or"l_O‘%‘ of the estimated cost of care of the prisoner for 2 years,

‘ On June 8 2006 defendant ﬁled a mot1on for dlsrmssal but upon revrew defendant has essentially replied to
plaintiff’s response by expandmg on his initial arguments in h1s show cause hearing brief.



. ‘vvhichever is less.’I : The ClI'Clllt court has;fexelusi_ve juri'sdiction over all proceedings under
 SCFRA. MCL 800.404(1). - E |
Here, ‘defendant has' failed to demonstrate plaintiff did not have “good cause to believe”
he had sufﬁcrent assets to recover SCFRA does not requlre plaintiff to plead a specific amount
| for recovery P1a1nt1ff asserted the type and locatlon of assets possessed by defendant. Plaintiff
has sufﬁcrently 1nvest1gated and demonstrated a good cause to believe defendant possesses assets
: " to relmburse the State of Mrch1gan for cost of care for defendant Pursuant to MCL 800.404(1),
the Court has _]uI’lSdlCtlon over thrs matter. '
| Next pens1on plan beneﬁts under ERISA may not be assigned or alienated. 29 USC
§1056(d)(1) IRAs are specrﬁcally not covered by ERISA. 29 USC §1003(c); 29 USC
- '§10'5 1(6). In the present matter defendant s IRA is . not. regulated by ERISA and may be
as51gned pursuant to SCFRA Moreover the Court notes defendant produced no documentation

: .,‘

of h1s. assets“ to: subsvtantratehls elarm,thatrthe.;COntents‘a‘.'re' an employee pension plan and 401(k).

!

_ Defen‘d’ant .i“s required 'to show eause 'vvhy his assets should not be awarded to the State under

f‘SCFRA and Has. fa11ed to do S0 or to support his argument

Flnally, the Court w111 con51der defendant 5 argument concemmg his prisoner account. A

:department “of correctlons pohcy dlrectlve 1s 1nva11d to the extent that it modlﬁes extends, or
| “,"conﬂrcts W1th a statute chlgfeldt v Department of Correctzons 247 Mich App 299, 305; 636 .
| NW2d 272 (2001) Here any pohcy d1rect1ve that would proh1b1t the assignment of funds under
e SCFRA would be mvahd ;

J ; . For the reasons set forth above defendant has falled to show cause why his assets should
not be awarded to the State of Mlchlgan under SCFRA It is ordered that 90% of defendant’s

- “‘r

assets be pa1d to the. State of M1ch1gan as part1a1 rermbursement for expenses incurred for his




- Dattje“":": ‘
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ryﬁiﬁ(‘:‘aicc‘araftion. This amount is not to exceed the actual costs of incarceration ($79,520). Pursuant

to MCR 2.602(A)(3), the Coutt states this Opinioh and Order resolves the last claim and closes
the case.

IT IS SO ORDERED.
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Diane M. Druzinski , Circuit Court Judge

cc:' Victoria Reardon, Asst Attorney General

Defendant In Pro Per -
Pugsley Cortectional Facility
7401 East Walton

- Kinglsey, MI 40649
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